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My LORD, 


3 


) 


A 


2, LT 21-3 


1 N 


AVING been with good reaſon diſſatisfied (as, I 
truſt, it will appear in the ſequel) with your late 
decree in favour of Dr. Walker; and having 


expreſſed that diſſatisfaction in a private letter to your- Lord- 


ſhip; I cannot but be ſurprized that your Lordſhip ſhould 


2 Dr. Walker was amoved from his 
fellowſhip by the Preſident and Fellows 
of Magdalen College, becauſe he had 
held for more than the ſpace of a year 
two eccleſiaſtical preferments, which 
(according to his own account) were 
taxed together in the ancient walors at 
thirty ſeven marks. He appealed to 
the Viſitor, and was reſtored upon this 
plea, viz. that ** beneficium ecclerafticum 
e being in the ſingular number, and 
te he having no preferment ſeparately 
* taken, above the yearly value of 


te twenty marks, his fellowſhip ought 
« not to be conſidered as void.“ 


% 


The following letter, turning en- 
tirely upon the conſtruction of the 
Hatute upon which the College acted, 
and the decree reverſing their judg- 
ment; it is thought neceſſary to lay 
both before the reader. 


% De fociis & ſcholaribus beneficiatis, 
te gel religionem intrantibus, ſeu matri- 
© monium contrahentibus. 
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BISHOP of WINCHESTER. 


Pony 


publiſh my letter, by ſending it 
College : which, having had no concern in writing it, very 


"ve Præterea ſtatuimus, ordinamus, 


46 
46 
46 


& volumus, quod fi quis ſociorum vel 
ſcholarium dicti Collegii religionem 
intraverit, aut alicujus obſequium, 
—uxoremve duxerit,—ſeu quod pa- 
trimonium, -hereditatem, foedumve 
ſzculare, aut annuam penſionem ad 
terminum vitæ duraturam, ad valo- 
rem communibus annis centum ſoli- 
dorum, aſſecutus fuerit; tunc eum 


infra ſex menſes a tempore aſſecu- 


tionis hujuſmodi continuo nume- 
randos, auQoritate præſentis noſtri 
ſtatuti, a dio Collegio amotum fore 
ſtatuimus ipſo facto: ac ex tunc pro 
non ſcholari aut pro non ſocio peni- 
tus habeatur. Si vero aliquis ſoci- 


orum vel ſcholarium prædictorum, 


beneficium eccleſiaſticum cum cura, vel 
fine cura, cujus fructus, redditus, 
& proventus octo librarum valorem 
annuum excedunt, adeptus fuerit ; 
per unum annum, & non ultra, in 
dio Collegio ſocium vel ſcholarem, 
ſtare permittimus. Volentes ac 
etiam decernentes quod poſt lapſum 
hujuſmodi anni—ipſo facto pro non 
ſcholari et non ſocio penitus ha- 
beatur. (Præſidentem vero noſtri 
Collegii prædicti, propter aliqua 
beneficia eccleſiaſtica, redditus, aut 


proventus eccleſiaſticos, vel etiam 


temporales, cujuſcungue valoris exiſ- 
tant, ab officio Præſidentis amoveri 
nolumus, deſtitui, vel privari, dum 
tamen in dicto Collegio reſideat, et 
officĩum ſuum inibi juxta ſtatutorum 
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to the ſociety of Magdalen 


noſtrorum exigentiam gerat, et debite 


exequatur. Idem etiam fieri volu- 
mus de Lectore 'Theologiz in noſtro 
Collegio memorato, quam diu offi- 
cium bene et diligenter exequi vi- 
detur.) | Proviſo ſemper quod Doc- 
tores cujuſcunque facultatis, ac eti- 
am lectores in philoſophiis deputati, 
et in poſterum deputandi, Beneficium 
ecclefiaſticum quodcunque, cum cura. 
vel fine cura, habere poterint una 
cum Collegio, dummodò werus valor 
annuus ejuſdem viginti mercas non 
excedat.“ 


Mr. Preſident, and Gentlemen, | 
« I can eaſily perſwade myſelf, that 


it was not the intention of your 


founder to permit any of your Fel- 


lows to enjoy, together with his 


feliowſhip, a certain annual income 
of four or five times the value of it; 
and could therefore have wiſhed that 
no appeal ſo circumſtanced had been 
brought before me; but as the Foun- 
der has not declared his intention in 
expreſs words, and as it has been 
the conſtant rule not to make infer- 
ences from ftatutes which have a 
diſqualifying tendency; and further, 
as the Viſitor is unhappily tied down 
to a plain, literal, and grammatical 


conſtruction, I think myſelf obliged 


to determine that Dr. Walker has 
not been legally amoved from his 
fellowſhip; and therefore to decree, 
that he ſhould be reſtored to it again. 
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properly refuſed to concern themſelves with its conſequences. 


Though the ſociety could not underſtand the reaſons of this 
your Lordſhip's proceeding; yet it was conjectured: by ſome, 
that your Lordſhip's deſign was, that, after they had diſ- 
avowed the contents of that letter, your Lordſhip might 
proceed to cenſure me as ſtanding alone, and therefore leſs 
defenſible. But by what law, or upon what ſtatute, could 
your Lordſhip mean to puniſh, or even cenſure me for my pri- 
vate opinion 3 if in truth this were your Lordſhip's meaning ? 


I had rather there had been no occaſion for this addreſs; 
but, as I have promiſed your Lordſhip a letter in print, in- 
caſe I ſhould not be honoured with a private conference, 1 
will here reduce into a very ſhort compaſs, what I had 
chiefly to obſerve to your Lordſhip upon the ſubject of 
the decree in queſtion. 


1. Your Lordſhip admits the Founder's intention; but 
you ſay, © it has not been the cuſtom to make inferences 
« from ſtatutes of a diſqualifying tendency.” In the year 
1731 I, 200 Lord, Mr. Burſlem, a native of Lincolnſhire, 


preſented 


% have ſaid unhappily, becauſe a other Gentlemen ate in the 
change of times, and difference of “ amotion of Dr. Walker, were too 
«© circumftances, may make it very de- *© haſty in taking that ſtep without 
** ſireable that more ſcope had been ** conſulting your Viſitor, as your 
given to the Viſitor, who might then Founder plainly directs. I am, 


have ſeen this application in a different « Mr. Preſident, and Gentlemen, 
«« light, and have judged accordingly. - «Your loving friend 


J muſt at the ſame time obſerve, *© MWinchefter-horſe, « |, WINTON.” 
* that you, Mr. Preſident and the * May 4, 176g. 


e 
preſented a petition to the Viſitor, againſt the Preſident and 
Fellows of Magdalen College, becauſe they had refuſed to 
admit him to a fellowſhip there, and had preferred Mr. 
Zinzan before him; who, as he apprehended, was diſqualified 
for that particular fellowſhip. Mr. Zinzan was elected Lec- 
turer in moral philoſophy on the 26th of July, and admitted 
a probationer Fellow on the 28th according to the ſtrict 
literal interpretation of the ſtatute in that caſe provided. 
His lectureſſip was his 8 given him merely as 
| fuch. It may be proper to quote the words of the ſta- 
tute. Quos quidem lectores (of which the Lecturer in 
« moral philoſophy is one) ultra numerum prædictorum ſo- 
& ciorum & ſcholarium noſtri Collegii fic aſſumptos, in 
4 loca ſociorum & ſcholarium cedentium vel decedentium 
10 proximè vacantia, cujuſcunque fuerint comitatus, ſi velint, 
« & poſlint, volumus ſubrogari; ſtatuto noſtro ſuper dioceſi- 
« bus & comitatibus conſiderandis in electionibus ſociorum & 
ce ſcholarium in aliquo non obſtante,” The Viſitor gave the 
buſineſs a ſolemn hearing; Council being aſſigned on each 
fide. The College defended their Act preciſely upon the ſame 
Principles which your Lordſhip has now adopted. Their 
Council urged, that Mr. Zinzan had been ſtatutably and le- 
« gally admitted to his fellowſhip ; that, by the general 
ce practice of univerſal law, no inferences were to be made be- 
« yond the ſtrict letter of a ſtatute; and that, in conformity 
& to this uſage, the Founder of Magdalen College in particular 
ce had directed, that his ſtatutes ſhould be conſtrued only ac- 

=" (WE cording 


* 


« cording to their plain, literal, and grammatical ſenſe.” 


the Viſitor, aſſiſted by Council on the other fide, 3 = 


another ſpirit ; he diſdained to admit an interpretation, which, 

while it eſtabliſhed the letter of the ſtatute, deſtroyed the mean- 
ing and intention of it, and in its conſequences ſubverted the 
whole inſtitution of the Founder: he ejected Mr. Zinzan and 
put Mr. Burſlem into his place. Either Biſhop Willis then, 
or your Lordſhip, made a wrong judgment. He © drew inſer- 


ences, rejected the lerter, and adhered to the intention of the 


ſtatutes; you, my Lord, nn the intention, and adhere 
to the lerter. 


2. Your Lordſhip ſays again, that © the Founder has not de- 
« clared his intention in expreſs words.” I beg leave to differ 


from your Lordſhip in opinion; I think, he has. It is acknow- 


ledged that a difficulty ariſes from the ſtatute © de ſociis benefici- 
atis; the clauſe in it which relates to the Preſident uſes beneficrum 
in a fingular ſenſe. But your Lordſhip will pleaſe to obſerve by 
the title of the ſtatute, that it primarily and chzefly belongs to 
the Fellows ; and with regard to them it ſpeaks throughout 
one conſiſtent language. A man is beneficed, in the Founder's 


ſenſe, whether it be by freebold property, however acquired, by 


an annual penſion for life, or by an ecclefiaflical benefice. It may 


his ſtatutes in their plain, literal, and grammatical ſenſe. Who- 
ever is beneficed by patrimony, Bei Miß, or a lay fee, his lay bene- 


* 


ſeem uncouth language, in theſe times, to call an eſtate a lay 


benefice ; but, my Lord, it is the Founder's language, and that 


will reconcile it to the ears of all thoſe who are obliged to obey 


Ace 


WS 


(8) 


1 evidently conſiſts of the. collective property included under 
thoſe expreſſions. Beneficium, as well as foedum, is a term of the 
feudal law; and both originally comprehended all thoſe poſſeſ- 


ſions which were ſtipendiary, and granted as a recompenſe for 


ſervice to the poſſeſſors, by that Lord of whom they held in 
capite. Theſe beneficia were granted originally during plea- 
ſure; but when they, as well as_foeda, became hereditary, and 
the property was taken out of the hands of the Lord, and 


. lodged in the vaſſal, feudal Lawyers. ſtill continued to define a 
_beneficium agreeably to its original nature; and the language re- 
mained current when the firſt ideas of it were loſt. Beneficium 


then, according to this account of it, is a complex term ; and 
that it is ſo to be underſtood in the ſtatute before us, ſeems evi- 


dent, becauſe it is joined with thoſe other complex terms, patrimo- 


mum, hareditas, and foedum ſeculare. For the whole amount of 
the income comprehended under thoſe expreſſions muſt neceſſa- 
rily be taken together ; and he who is beneficed, by lay property, 
to the amount of five pounds a year, muſt quit his fellow- 
ſhip at the end of fix months, and the perſon poſſeſſed of 
an.. ecclefiaſtical benefice, above the annual value of twenty 
marks, at the end of the year. And ſo without any force 
put upon the language of the ſtatute, or the introduction of 
any new terms, we have the Founder's intention in his expreſs 
words. But your Lordſhip has condemned this ſenſe :. let 
us ſee, then what will be the conſequence, if we conſider 


 beneficium as a  fimple term. In this ſenſe, it ſtands exactly 


upon the fame footing with the other expreſſions made uſe 


nn 


19 


of, feodum ſeculare and annua penſio. They are alſo in the 
ſingular number, and according to the /teral interpretation 
eſtabliſhed by your Lordſhip muſt ſtand or fall together. But 
as I know the reſtrained ſenſe which common lawyers put 
upon the phraſe, annua penſio, in order to ſtand clear of 
their ſubtleties, we will, by your Lordſhip's permiſſion, dif- 
miſs that term, as the omiſſion of it will not at all affe& 
the argument, and run a parallel between feodum ſcrculare and 
beneficium, taken in their ſingular ſenſe. If then a perſon 
may hold two, or more ecclefia/tical  benefices, he may hold. 
two, or more freehold eftates, provided the value of each, ſe- 
parately taken, do not exceed the ſum limited by the 
Founder. And, conſequently, ſuppoſing the value of money 
to be decreaſed more than ten-fold, a Fellow of Magdalen 
College may hold in freehold eftates not only pol. a year, but 
5oo l. or 50001. provided 5ol. only lay in the pariſh of A. 
401. in the county of B. and provided, in ſhort, the whole 
property was ſo divided that no fingle freebold ſhould exceed 
the yeatly value of gol. In this view then, the Founder 
muſt decree in this manner: no Fellow of my College, who 
ſhall ſucceed to any paternal inheritance, or to any collective 
property as heir at law, above the yearly value of gol. 
ſhall hold his Fellowſhip there longer than fix months. But 
I do not mean that this reſtriction ſhall hinder him, or 
any other Fellow, from poſſefling as many other collective 
freeholds as they can acquire by any different means, of What 
value ſoever they may be, provided the income of each free- 

B hold, 


(100 


hold, ſeparately taken, do not exceed the yearly ſum of Fol. 


How big with abſurdities is this ſuppoſition ? and how incon- 
ſiſtent does it make the wiſe. and benevolent Founder with 
himſelf? Does he conſider the mode of poſſeſſion, or the 
value of it? both; in a certain degree. The poſſeſſor in Fee- 
 femple and abſelute property he confines within narrower 
bounds: To the poſſeſſor of an ecclefiaftical benefice, whoſe 
intereſt in it laſts only for his life, he indulges a much 


larger liberty; but he enjoins that neither of them ſhall ex- 


ceed a certain income which he has preſcribed. This, my 
Lord, gives one plain and conſiſtent interpretation to the 
ſtatute, and is another way of deducing the intention of the 


Founder from his expreſs words. How ſhall we deduce it 


otherwiſe? when there are expreſſions, even in a common- 


law ſtatute, which are evidently meant to be ſynonymous, and 


a doubt ariſes upon one of them, is it not the practice to 
explain it by thoſe whoſe ſignification is clear and uncontro- 
vertible, and with which it is neceſſarily connected? Muſt 
we ſeek, and eſtabliſn only ſuch a plain, literal, and gram- 
matical ſenſe of the ſtatute, as to make it ſpeak nonſenſe? (if 
I may be allowed the catachrefis.) This, my Lord, will not 
bear an argument. Whatever may be aſſerted by parties con- 
cerned to the contrary, we muſt return to the complex ſenſe of 
' feodum and beneficium, if we will only allow the Founder to 
have had any plain end and intention, and the means s of ma- 
OY that intention. 


3. In 


* 
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3. In your very late determination of Mr. Gardiner's caſe, 
| your Lordſhip virtually declared, as clearly as though you had 
done it in expreſs terms, that Dr. Walker was unſtatutably 
; qualified to hold his firſt preferment with his Fellowſhip. © I 
: do - not ſay that your Lordſhip could, or ought to have 
amoved him won that plea ; his Doctor's degree, however 
unwarrantably * and unſtatutably procured did (according to 

the practice of the ſociety) really qualify him. But when 

he was amoved from his fellowſhip for holding a ſecond pre- 
ferment which the Society had judged untenable, methinks, 

your L have been doubly cautious and eircum- 

ſpect how you reſtored him, without the moſt radical and 

critical examination of his caſe. Dr. Walker had the aſſiſt- 
8 ance of council; it might not have been amiſs, if council had | 
been aſſigned to the college; eſpecially as your Lordſhip ex- uz 

prefles a wiſh <©* that more ſcope had been given to the Viſitor, | 

« who might then have ſeen his application in a different-light, 

&* and have Judged accordingly,” 


” T 


4. Dr. Walker's pinie conſiſt, Wal of them, of « two 
members. He has appealed to the valor, commonly called Pope 
Nicholas's (taken in 1291, 2oth Edward Ift.) for the tax upon 
each of them; and has given your Lordſhip the conſolidated 
value of one, at ſeventeen marks. Wordy Regis (as it is there 


5 * b Pr. Walker was admitted to a only: one of them is ſince dead; ano- 
. facalty-place whereby he was ena- ther has frequently declared that he 
bled to proceed to his Degrees in Civil was miſtaken ; and a third that he was 
Law, by the act of four Gentlemen deceived in that bufineſs. 


B 2 25 ſpelt 
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. 
ſpelt) eight marks, Wordy. Abbis nine marks. But Modeſton 
is itſelf valued at twenty marks; and he hath given your 


| Lordſhip no value for Shorwell Yicaroge, the other member. 


The truth is, it is not valued there ſeparately, but included 
in the Rectory of Shorwell, to which it then belonged. The 
Refory is taxed at forty marks. Dr. Walker, in his appeal, 


| hath referred your Lordſhip. to the practice of All Souls Col- 


lege; and that, in ſuch a caſe, by viſitatorial injunction, is, 
that a preferment, about which the King's books are ſilent, 
ſhall vacate a Fellowſhip, if it exceed the clear yearly value 


of 601, What value is to be put upon Shorwel! muſt be left 


to your Lordſhip ; but if you give it any value at all (which, 
I humbly apprehend, you are more bound to do as a Viſitor, 
than according to the practice your Lordſhip is referred to ;) 
the conſequence is plain. Modgſton with Shorwell amount to 


a diſqualification upon your Lordſhip s own conſtruction of 
the ſtatute. 


5. I further beg leave to obſerve, that your Lordſhip was 
not, in my humble opinion, tied down ſo cloſely to the plain, 
literal, and grammatical conſtruction of the ſtatute in queſtion, 
againſt the acknowledged intention of the Founder, as yo 
Lordſhip ſeems to apprehend : and moreoyer, 'that you have 
not a little ſtrained the point of authority ; leaving no power 


of deciſion at all to the Society, by the cenſure which your 
Lordſhip has been pleaſed to paſs upon them. But-let the fol- 


lowing extracts from another Statute, relative to theſe gs 
culars, ** for themſelves. 


« Finis 


cc 


obſervationibus & ſtatutis, ſicut et in aliis quam pluribus 


(nf ) 


« Fints & conclufio omnium flatutorum.” 
e 1, Porrd noſtris temporibus diligenter inſpeximus anti- 
quorum patrum traditiones, et ſanctorum regulas varias 
approbatas ; necnon traditionum et regularum ĩpſarum 
multiplices Profeſſores; ſed (quod diſplicentèr referimus) 
nullicubi nunc, ut olim, juxtà mentem fundatoris, regulas, 
ordinationes, et ſtatuta a ſuis Profeſſoribus obſervata in- 


venimus. Unde multipliciter concutimur, & turbamur ; 
videntes firmam regularum, ordinationum, et ſtatutorum di- 


verſorum compaginem, nimio errore concuſſam: ac quo- 
modo clarum, diei lumen, irruens denſæ noctis obſcuritas, 
undique obfuſcavit. Percipientes dilucidè animarum pe- 
ricula maxima ex regularum ſeu ordinationum et ſtatuto- 
rum hujuſmodi violatione pluribus imminere. In his 
tamen fic diutius non vacillantes, ſed auxilium divinum 
in agendis devotiſſimè invocantes, ad relevationem pau- 
perum ſcholarium clericorum in ſcholis degentium, oculos 
noſtræ mentis interiores inflexibiliter configimus; ſub, ſpe 
firma, quod viri literati, & variis imbuti ſcientus, Deum 
habentes præ oculis, ac ejus voluntatem, in regulis, or- 
dinationibus, et ſtatutis obſervandis, lucidius pre alus in- 
tuentes; regulas, ordinationes, & ſtatuta noſtra illis tradita, 
ſtrictiùs obſervabunt. Ne igitur (quod abſit) in noſtris 


jam vidimus accidere de tranſactis, dolus, fraus, fiat in fu- 
turo; ordinamus, & ſtatuimus, ſub pœnà anathematis & 
indignationis omnipotentis D. ne quis ſcholarium aut 

te ſociorum 
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| ee dicti noſtri Collegii, eujuſcunque gradus, aut 
| conditionis, ſtatus, ſcientiz, facultatis, aut officii extiterit; 
© Pro {ua voluntate, odio, ſeu alia cauſd, vel occaſione qua- 
Kunque, ordinationum & ſtatutorum noſtrorum quicquam 


de ſenſu noſtræ intentionis, ut præmittitur, aliena interpreta- 


tione excitante ſiniſtra, aut quocunque ſuadente colore, 


arte, vel ingenio, occaſione datà, procurats, aut etiam exqui- 


fta, affirmet, conſtruat, vel defendat; aut quovis alio modo, 


per ſe, vel alium quemcunque, aliter quam notre intentionts 
exiſtit, conſtrui, interpretari, ſeu etiam affirmari, qua- 


cunque ex cauſa procuret. Si quis vero, antiquo ſuadente 
ſerpente, quiequam contri præmiſſa verbo vel facto præ- 
ſumpſerit attentare, a dicto noſtro Collegio, fi ſuper hoc per 


teſtes idoneos convictus fuerit, tanquam in hic parte per- 


| * line ſpe ne, MO excludatur,” 


« 2. Si tamen * & ſuper aliquo articulo noſtrorum ſtatu- 
torum, et ordinationum, inter Præſidentem, et ſocios, aut 
ſcholares, aut aliquas alias perſonas noſtri Collegii ſupra- 
dicti, dubium aliquod, ſeu diſcors opinio oriatur; cujus de- 


| « £ifio. anus & planus intellectus intra quindenam, a tempore 


* emergentis dubii computandam, nequeunt haberi ; tunc 
volumus, quod. præſidens noſtri Collegii quam citius pote- 
rit, Dominum Epiſcopum Wintoniz pro tempore exiſten- 


* tem, (in quo ſinceram fiduciam ponimus) conſulat; cujus 


« quidem determinationi, interpretation, & declarationi ſuper | 
* dito dubio faciendis, volumus Prefi dentem, ſocios, et quaſ- 
* cunque perſonas hoſtri Collegii obtemperare, et cum effectu 

W « parere, 
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1 parere, ſub ipſorum debito juramenti Collegio noſtro præſtiti. 
« Nec volumus quod per aliquam aſſuetudinem, conſuetudi- 
tt nem, vel abuſum, aut aliam actionem quamcunque, inten- 
« trons, aut verbis ipſorum ſtatutorum, et ordinationum, in 
e aliquo derogetur. Nolentes inſuper aliquam interpretationem 
fieri de iiſdem, aut circa ea, niſi juxta planum ſenſum, com- 
« munem intellectum, et expoſitionem grammaticalem, et litera- 


« lem, magis et aptius ad caſum, ſeu prætenſum dubium de 
“quo quzritur & agitur, applaudentem,” 


A 
A 


I had ſome leſſer articles to adjuſt with your Lordſhip ; but 
theſe are the chief, upon which I apprehended that your Lord- 
ſhip, after having beſtowed much conſideration, did not decide 
ſtatutably and conſiſtently. I entirely, acquieſce ; as I am in 
duty bound to acknowledge your Lordſhip's viſitatorial power, 
and that your determinations are, for the time being, rules of 
action to the Societies under your juriſdiction, in future ſimilar 
caſes. But my private ſenſe of the Founder's ſtatutes muſt be 
that which reſults. from what I conceive to be an impartial 
conſideration of them, exerted according to the beſt of my 
ability, And this liberty of private ſentiment, I am well per- 
ſuaded, your Lordſhip has too much equity, and candour, 
and moderation, to be willing to quaſh and over-rule. The 
intention of my firſt letter was only to gain me admittance 
into your Lordſhip's preſence ; when, had I had the honour 
of ſuch indulgence, I would have urged theſe matters in the 


moſt private manner. I deſpiſe the little arts of ſophiſtry; I 
have 
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have a due reſpect for your Lordſhip's character; at the ſame 
time, the object of my purſuit is truth : and, while this-is my 
aim, I flatter myſelf that your Lordſhip will allow, that the 


i wk of this publication is commendable, and juſtifiable. 
eee „ TOTES * 


Wot IL am, my Lozn, : ED rel 
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eu ein duty bound, 
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your LoRDSHIP's 
) oy 1: ok obedient and” ! 50) [7 


7D on e moſt humble ſervant, 


Magdalen College, Oxford, 
e 7th, 1 7 69. 3 4 
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